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subsidiary that engages in activities as 
principal or commences any new activ-
ity under section 46(a) of the Federal 
Deposit Insurance Act (12 U.S.C. 1831w) 
other than as provided in this section. 

PART 363—ANNUAL INDEPENDENT 
AUDITS AND REPORTING RE-
QUIREMENTS 

Sec. 
363.0 OMB control number. 
363.1 Scope and definitions. 
363.2 Annual reporting requirements. 
363.3 Independent public accountant. 
363.4 Filing and notice requirements. 
363.5 Audit committees. 
APPENDIX A TO PART 363—GUIDELINES AND IN-

TERPRETATIONS 
APPENDIX B TO PART 363—ILLUSTRATIVE MAN-

AGEMENT REPORTS 

AUTHORITY: 12 U.S.C. 1831m. 

SOURCE: 74 FR 35745, July 20, 2009, unless 
otherwise noted. 

§ 363.0 OMB control number. 
The information collection require-

ments in this part have been approved 
by the Office of Management and Budg-
et under OMB control number 3064–0113. 

§ 363.1 Scope and definitions. 
(a) Applicability. This part applies to 

any insured depository institution with 
respect to any fiscal year in which its 
consolidated total assets as of the be-
ginning of such fiscal year are $500 mil-
lion or more. The requirements speci-
fied in this part are in addition to any 
other statutory and regulatory require-
ments otherwise applicable to an in-
sured depository institution. 

(b) Compliance by subsidiaries of hold-
ing companies. (1) For an insured depos-
itory institution that is a subsidiary of 
a holding company, the audited finan-
cial statements requirement of 
§ 363.2(a) may be satisfied: 

(i) For fiscal years ending on or be-
fore June 14, 2010, by audited consoli-
dated financial statements of the top- 
tier or any mid-tier holding company. 

(ii) For fiscal years ending on or after 
June 15, 2010, by audited consolidated 
financial statements of the top-tier or 
any mid-tier holding company provided 
that the consolidated total assets of 
the insured depository institution (or 
the consolidated total assets of all of 

the holding company’s insured deposi-
tory institution subsidiaries, regard-
less of size, if the holding company 
owns or controls more than one insured 
depository institution) comprise 75 per-
cent or more of the consolidated total 
assets of this top-tier or mid-tier hold-
ing company as of the beginning of its 
fiscal year. 

(2) The other requirements of this 
part for an insured depository institu-
tion that is a subsidiary of a holding 
company may be satisfied by the top- 
tier or any mid-tier holding company if 
the insured depository institution 
meets the criterion specified in 
§ 363.1(b)(1) and if: 

(i) The services and functions com-
parable to those required of the insured 
depository institution by this part are 
provided at this top-tier or mid-tier 
holding company level; and 

(ii) The insured depository institu-
tion has as of the beginning of its fiscal 
year: 

(A) Total assets of less than $5 bil-
lion; or 

(B) Total assets of $5 billion or more 
and a composite CAMELS rating of 1 or 
2. 

(3) The appropriate Federal banking 
agency may revoke the exception in 
paragraph (b)(2) of this section for any 
institution with total assets in excess 
of $9 billion for any period of time dur-
ing which the appropriate Federal 
banking agency determines that the in-
stitution’s exemption would create a 
significant risk to the Deposit Insur-
ance Fund. 

(c) Financial reporting. For purposes 
of the management report requirement 
of § 363.2(b) and the internal control re-
porting requirement of § 363.3(b), ‘‘fi-
nancial reporting,’’ at a minimum, in-
cludes both financial statements pre-
pared in accordance with generally ac-
cepted accounting principles for the in-
sured depository institution or its 
holding company and financial state-
ments prepared for regulatory report-
ing purposes. For recognition and 
measurement purposes, financial state-
ments prepared for regulatory report-
ing purposes shall conform to generally 
accepted accounting principles and sec-
tion 37 of the Federal Deposit Insur-
ance Act. 
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14 For example, in the United States, the 
Committee of Sponsoring Organizations 
(COSO) of the Treadway Commission has 
published Internal Control—Integrated Frame-
work, including an addendum on safe-
guarding assets. Known as the COSO report, 
this publication provides a suitable and 
available framework for purposes of manage-
ment’s assessment. 

(d) Definitions. For purposes of this 
part, the following definitions apply: 

(1) AICPA means the American Insti-
tute of Certified Public Accountants. 

(2) GAAP means generally accepted 
accounting principles. 

(3) PCAOB means the Public Com-
pany Accounting Oversight Board. 

(4) Public company means an insured 
depository institution or other com-
pany that has a class of securities reg-
istered with the U.S. Securities and 
Exchange Commission or the appro-
priate Federal banking agency under 
Section 12 of the Securities Exchange 
Act of 1934 and nonpublic company 
means an insured depository institu-
tion or other company that does not 
meet the definition of a public company. 

(5) SEC means the U.S. Securities and 
Exchange Commission. 

(6) SOX means the Sarbanes-Oxley 
Act of 2002. 

§ 363.2 Annual reporting requirements. 
(a) Audited financial statements. Each 

insured depository institution shall 
prepare annual financial statements in 
accordance with GAAP, which shall be 
audited by an independent public ac-
countant. The annual financial state-
ments must reflect all material cor-
recting adjustments necessary to con-
form with GAAP that were identified 
by the independent public accountant. 

(b) Management report. Each insured 
depository institution annually shall 
prepare, as of the end of the institu-
tion’s most recent fiscal year, a man-
agement report that must contain the 
following: 

(1) A statement of management’s re-
sponsibilities for preparing the institu-
tion’s annual financial statements, for 
establishing and maintaining an ade-
quate internal control structure and 
procedures for financial reporting, and 
for complying with laws and regula-
tions relating to safety and soundness 
that are designated by the FDIC and 
the appropriate Federal banking agen-
cy; 

(2) An assessment by management of 
the insured depository institution’s 
compliance with such laws and regula-
tions during such fiscal year. The as-
sessment must state management’s 
conclusion as to whether the insured 
depository institution has complied 

with the designated safety and sound-
ness laws and regulations during the 
fiscal year and disclose any noncompli-
ance with these laws and regulations; 
and 

(3) For an insured depository institu-
tion with consolidated total assets of 
$1 billion or more as of the beginning of 
such fiscal year, an assessment by 
management of the effectiveness of 
such internal control structure and 
procedures as of the end of such fiscal 
year that must include the following: 

(i) A statement identifying the inter-
nal control framework 14 used by man-
agement to evaluate the effectiveness 
of the insured depository institution’s 
internal control over financial report-
ing; 

(ii) A statement that the assessment 
included controls over the preparation 
of regulatory financial statements in 
accordance with regulatory reporting 
instructions including identification of 
such regulatory reporting instructions; 
and 

(iii) A statement expressing manage-
ment’s conclusion as to whether the in-
sured depository institution’s internal 
control over financial reporting is ef-
fective as of the end of its fiscal year. 
Management must disclose all material 
weaknesses in internal control over fi-
nancial reporting, if any, that it has 
identified that have not been remedi-
ated prior to the insured depository in-
stitution’s fiscal year-end. Manage-
ment is precluded from concluding that 
the institution’s internal control over 
financial reporting is effective if there 
are one or more material weaknesses. 

(c) Management report signatures. Sub-
ject to the criteria specified in 
§ 363.1(b): 

(1) If the audited financial state-
ments requirement specified in 
§ 363.2(a) is satisfied at the insured de-
pository institution level and the man-
agement report requirement specified 
in § 363.2(b) is satisfied in its entirety 
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